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AMEKICAN COLONIES AS PENAL SETTLEMENTS. 

BT CHARLES J. STILLE, LL.D. 

In the October number of the English Historical Review 
an attempt is made to show that the original design in the set- 
tlement of Australia was to found there a free colony rather 
than a penal establishment for the reception of English con- 
victs. On this side of the water we are not much interested 
in such a question, and we do not therefore propose to discuss 
it here. The writer of the article in the Review, how- 
ever, in explaining how it happened that Australia was se- 
lected by the English government in 1786 as a proper place 
for the confinement of those convicts whom it thought proper 
to transport as a punishment for their crimes, gives us some 
information concerning the general policy of the government 
on this subject and its history which must appear to most 
Americans strange and novel. He tells us in plain terms 
that the choice of " Botany Bay," as the place was com- 
monly called, to which those who had been convicted in 
England of the most heinous crimes were to be transported 
and confined, was forced upon the government by the revolt 
of the American colonies to which — that is, to all of them — 
this class of her people had been sent — or, as he expresses 
it, had been " shovelled off" — before the Revolution. He 
tells us, however, that for these purposes Botany Bay was 
intended as a substitute for these American colonies ; " that 
their loss at the period of the Revolution deprived the home 
country of its main outlet for the outscourings of its gaols, 
and that their revolt at once destroyed one of the subsidiary 
uses for which they had been employed," and he gives us to 
understand that such is the general belief by referring us to 
an epigram which describes the difference between the set- 
tlement of the American colonies and of Australia as con- 
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sisting " in the peopling of America by fugitives from the 
law, while that of Australia was due to criminals despatched 
by the law." In short, the writer of the article seems to 
think that the race which peopled the American colonies 
was infected with the same ineradicable taint of crime and 
villany for which the larger portion of the population of 
Australia — its convict class — during more than eighty years 
were deservedly stigmatized. All this seems, as I have 
said, strange and novel to a student of American history. 
He has heard many harsh sayings from Englishmen about 
the character of the early settlers of this country ; he re- 
members that many years ago it was gravely proposed in an 
English periodical that Americans who were supposed to be 
too curious in the search for family coats of arms in the 
Herald's office should be presented with a copy of the New- 
gate calendar as the truest record of the achievements of 
their forefathers ; but he, supposing that some knowledge of 
the general facts of American history had at last reached 
English writers, is startled to find that ignorance on this 
subject appears as great and as invincible as ever. 

In order to show to what sort of people those who settled 
the American colonies are likened, and the strange dispo- 
sition which prevails to call very different things by the 
same name, a few words on the establishment and history of 
the penal settlement of Australia may not be out of place. 
The first vessels bearing English convicts arrived in New 
South Wales in 1787. The whole number transported in 
that year and within the next few years was about twenty- 
five hundred, of whom sixty-eight were females. The whole 
number sent from 1787 to 1868 to Australia was one hundred 
and thirty-nine thousand one hundred and sixty-one (" Aus- 
tralian Dates and Men of the Time"). The number of free 
settlers who went out with the first shipment of convicts 
was very small, only eighty-four. The convicts were trans- 
ported by virtue of an act of Parliament, passed in 1784, 
which provided that those who had been adjudged guilty 
of certain offences should be transported to such places as 
the Privy Council should select. In twenty years from the 
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first settlement it was found that the number of convicts 
and of the free population in New South Wales was about 
equal, — nine thousand each. The criminals after their ar- 
rival, and always afterwards, remained under the general 
control of the agents of the home government. The larger 
portion of them, however, were assigned, as it was called, 
to the free settlers, during the term of their sentence, as do- 
mestic or agricultural servants, the government retaining 
the power of summarily punishing them for misconduct 
either by whipping or confinement in prison. Their treat- 
ment depended much on the discretion of the authorities 
and upon the humanity of their masters. The assignment 
of the convicts as servants to the settlers and their conse- 
quent distribution throughout the colony proved fatal to all 
the hopes which had been entertained that this system would 
aid in developing the resources of the colony, and gradually 
work the reformation of the convicts themselves. On the 
contrary, the result was that the contagion of their evil 
habits and dispositions spread everywhere, like some terri- 
ble and ineradicable plague, and produced for more than 
fifty years a condition of society more horrible than that 
existing in any place ruled by a civilized people. So far 
from the convicts becoming absorbed by the free population 
and becoming reformed and decent in their lives while in 
the condition of comparative freedom, their vicious propen- 
sities were only stimulated by the opportunities for indul- 
gence, and they could be kept in order only by the constant 
use of the lash and by the exercise of the strictest military 
control. There is abundant evidence of their utter depravity. 
Says McCarthy (" History of our own Times," p. 28) : 
" The convicts who had been in the hulks or prisons gener- 
ally left those homes of horror with natures so brutalized as 
to make their intrusion into any decent community an in- 
sufferable nuisance. Pent up in penal settlements by them- 
selves, the convicts turned into demons ; drafted into an 
inhabited colony they were too numerous to be wholly ab- 
sorbed by the population, and they carried their contagion 
along with them." In the report of the Select Committee 
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of the House of Commons on Transportation, made in 1838, 
it is said with reference to the demoralization of society in 
Australia caused by the introduction of convicts into it that 
" the number of convictions for highway robbery alone in 
that colony exceeded the whole number of convictions for 
all crimes in England ; that crime had increased in New 
South Wales in a greater ratio than the population, indi- 
cating the progressive demoralization of both bond and 
free, and that more immorality prevailed in Sydney than in 
any other town of its size in the British dominions," and 
many more horrible details are given in the report by way 
of confirmation. It is to be observed that all this was oc- 
casioned not by the mere presence of convicts in the colony, 
but because vast numbers of them were distributed as ser- 
vants among the free population, and were employed by the 
government in many important positions after they were 
supposed to have reformed. The free element in the pop- 
ulation was so feeble that it could not assimilate the con- 
vict element, but, on the contrary, was every year more and 
more demoralized and brutalized by it. This was the germ 
or tap-root of all the evils which afflicted the colony and 
brought it to such a condition that the English government 
was forced at last to abandon the transportation of convicts 
to Australia. 

No such consequences followed the modified form of this 
mode of punishing offences which was adopted when it was 
determined to send offenders to the American colonies. 
Virginia was the only colony to which this class of people 
was ever sent. In the early history of that colony there 
was a great demand for laborers in the tobacco-fields, and 
the colonists welcomed a supply from whatever quarter it 
might come. In 1619, James I. issued an order that certain 
vile and dissolute persons who swarmed the streets of 
London should be arrested and sent to Virginia. The city 
companies, at the request of the Lord Mayor, voted a consid- 
erable sum towards paying the expenses of their shipment, 
and at the same time determined to send a hundred destitute 
children with them. In 1687, Judge Jeffries sent a large 
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number of those who had been convicted of rebellion in the 
Monmouth insurrection to Virginia, but these were after- 
wards pardoned and returned from exile. The position of 
these people in Virginia was that of " conditional servitude." 
Their transportation was considered as a mitigation of their 
punishment, and they became a mere fragmentary portion 
in Virginia society, and were readily absorbed into the poor, 
but not necessarily criminal, part of the population. A 
certain sum was paid by the planters to secure the services 
of these convicts, or servants, as they were called, for a 
fixed period, — the term of their sentence, — and afterwards 
they were freemen. They were indentured to their masters, 
and scattered through the colony, and there is no record of 
acts of lawlessness committed by them as a class. The code 
by which they were governed was wholly different from that 
by which the slaves around them were ruled. If they had 
proved in any way dangerous to the peace and good order 
of the community we should not find such statutes as the 
following among the Virginia laws enacted between 1662 
and 1665 : " Masters shall provide for their servants compe- 
tent diet, lodging, and clothing, and in case of neglect or bad 
treatment the servant shall make complaint to the commis- 
sioner, and the case shall be tried at the next County Court." 
" Any servant who shall lay violent hands upon his master 
or mistress, being convicted thereof, shall serve them one 
year beyond the term." (Penalty for the same offence in 
case of a slave, death.) " Servants shall be permitted to 
dispose of articles brought with them and of those consigned 
to them by their friends." 

As to the character of the persons transported to Vir- 
ginia, as judged by the nature of their offences, it would 
seem that by the acts of 18 and 22 Charles II., those con- 
victed of the vast number of offences which under the 
bloody code then in force were punishable by death were 
offered the alternative of transportation " to any of His 
Majesty's domains in America, there to remain and not to 
return." An important change was made in 1717 by the 
act of 4 George I. The preamble to this act, after reciting, 
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inter alia, that in many of his Majesty's colonies there is a 
great want of servants, etc., provides that " when any per- 
son has been convicted of any offence within the benefit of 
clergy before January 30, 1717, and is liable to be whipped 
or burned in the hand or sent to the work-house or any 
prison, or when any person shall be convicted of grand or 
petit larceny, or felonious stealing from the house or person 
of another," then the court, in lieu of the burning, etc., may 
order such offenders to be transported to the colonies for 
seven years. Those who understand the distinction between 
" clergyable and non-clergyable" crimes and remember how 
many suffered death for trivial offences under the old penal 
system, because they were unable to read, will regard this 
statute in one of its aspects as a merciful provision, intended 
to save the lives of petty criminals, and make them useful 
as laborers in the Virginia tobacco-fields. At some later 
day (I have not been able to discover when, but certainly 
after the American Revolution) a change was made in the 
law enlarging the number of crimes for which transporta- 
tion had been employed as a punishment. Thus we find 
that in 1779 one John Cyre, stated to be a man of fortune, 
was sentenced to transportation to Australia for seven years 
for stealing a few quires of note-paper (" Australian Dates 
and Men of the Time," p. 277), and many persons guilty of 
crimes both " clergyable and non-clergyable," were in like 
manner sent thither. 

In regard to the number sent here we have the valuable 
testimony taken by a committee appointed by the House of 
Commons in 1779 to determine what should be done with 
the English convicts, the colonies being in revolt, and of 
course closed against the introduction of this class of people. 
In the Journal of the House of Commons, XXXVII. p. 310, 
we find the following remarkable statement : 

Duncan Campbell, a witness before the committee, said : 
" I have been concerned for twenty years as a Contractor 
for Felons sentenced to transportation. I paid £5 per man. 
I disposed of their servitude in the Colonies. With those 
who had money their punishment was only banishment 
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during the term of the sentence. I carried the Convicts 
only to the provinces of Virginia and Maryland. The 
males (not artificers) Drought £10, Mechanics £15 to £25. 
Upon heing asked whether they could he disposed of in any 
other of the Colonies, he said No. He had been unwilling 
to renew his contract after Virginia and Maryland had re- 
volted. One hundred might be disposed of in Georgia and 
the frontier of Florida, none in Canada. He had trans- 
ported on an average of seven years four hundred and 
seventy-three convicts annually." 

From the foregoing account it would appear that the 
transportation of convicts to Virginia and Maryland (for it 
seems they were sent to the latter colony also, although there 
is no American record of the fact), both in its design and 
in its results, differed from transportation to Australia, and 
that so far was the one from being a substitute for the other 
that the system adopted after the American Revolution was 
wholly a novel experiment, which proved a lamentable 
failure. 

The following points of difference in the two systems are 
noteworthy : 

1. The number sent to Virginia was very small as com- 
pared with those sent to Australia, and hence the demorali- 
zation of the free population when brought into contact with 
the convicts in the labor market was avoided. 

2. The care of the convicts was not placed in the hands of 
the agents of the home government. There is no record of 
any " servant" in Virginia being placed in public positions 
of trust and honor after the expiration of his sentence, either 
by the home or colonial government, as in New South Wales, 
nor of any riotous or lawless disposition manifested by them 
as a class. 

3. The character of those sent to Virginia, judging by 
their offences, which were all " clergyable," could not have 
been so infamous and desperate as was commonly found in 
those sent to Australia. 

4. There never was any penal settlement of convicts here, 
or settlement of any kind made up of such persons, and 
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thus no opportunities were afforded of organizing mis- 
chief. 

The conclusion which we reach, then, is that this class of 
people exercised no discernible influence either for good or 
for evil in Virginia society. They resembled in their status 
the Redemptioners, who by their own contract were sold for 
a limited time after their arrival to those who were willing 
to pay a certain sum for their labor, which was applied 
to cover the expenses of their voyage. These Redemption- 
ers (as is well known) and their descendants became one of 
the most valuable elements in the population of the States 
in which they settled, and doubtless, could we trace the 
history of the children of the " convict servants," we should 
find that Virginia, since as well as before the Revolution, 
has had no reason to complain of them. 



